1.Can any assessee file a settlement application?
Any assessee can make an application to the Settlement Commission u/s.245C to have the case settled by the Settlement Commission, in the following cases:
· the assessment proceedings are pending at the assessment stage; or

· appeal is pending before CIT(A); or

· proceedings are pending in revision before the CIT;

· reassessment proceedings are pending. (This is specifically included in the definition of ‘case’).

2.What are the stages of Settlement?
There are 5 stages, which are as follows: 
1. The assessee files an Application u/s 245C (1) making a full and true disclosure and making an offer of settlement.

2. The Settlement Commission calls for a preliminary report from the Departmental Authorities in respect of the application that is filed. However, the confidential annexure containing the offer of settlement is not disclosed to the Department at this stage.Within a period of one year from the end of the month in which application was made, the settlement commission shall pass an order rejecting or allowing the application.

3. A hearing is granted and the assessee and department are heard on the matter of admission of the application. The Settlement Commission considers the facts and circumstances and the complexity of the investigation involved and, whether a proper disclosure appears to have been made. Then, it decides whether the Settlement Application is to be admitted or rejected. The order is passed u/s 245D (1) and additional tax is required to be paid within 35 days, based on the offer of Settlement.

4. If the application is admitted and allowed to be proceeded with, then, a detailed investigation is carried out by the Investigating Officers of the Settlement Commission. Evidence in clarifications is called for from the assessee and detailed reports are submitted by the Department

5. The matter is then posted for final hearing. Then, a final order is passed u/s 245D (4). The final terms of settlement are contained, therein, regarding the payment of tax, interest and penalty, if any, and the decision whether immunity from prosecution is granted. The final order shall be passed, where it is possible, within a period of four years from the end of the financial year in which such application was allowed to be proceeded with. The time for making the payment of the demand is within 35 days, which can be extended by the Commission.

3.What are the conditions to be satisfied for an application to be admitted?
An application, under section 245, can be made to the Settlement Commission if the following conditions are fulfilled.

· On the date of the application the applicant’s case is pending before an Income-tax authority. The term ‘case’ has been defined in section 245A (b) and, it covers more than one Assessment Year.

· The applicant has furnished return/s of income for assessment year/s in respect of which the application is sought to be made.

· The additional amount of Income-tax payable on the income disclosed in the application exceeds Rs.1, 00,000/-. This is the minimum aggregate amount for all the Assessment Years concerned in the case. It is not a requirement that Rs.1, 00,000/- should be the Additional Tax, payable for each Assessment Year.

· In case there has been a Search and Seizure Action, there is a gap of at least 120 days between the date of seizure and, the date of the application.

· If the applicant has made a previous Settlement Application and his case is not covered by the provisions of section 245K. Section 245K places an embargo on certain assessees from filing a subsequent Settlement Application:

1. An assessee on whom the Settlement Commission has imposed a penalty for concealment of particulars of income in the previous Settlement Proceedings;

2. An assessee, who has been convicted of an offence relating to the case.

· The applicant has paid a fee of Rs.500/- for making the application.

4. What is the Form and substance of the Application?
The application to the Settlement Commission should be made in the prescribed form (Form No.34B) and should contain the following:
· A full and true disclosure of the income which has not been disclosed before the Assessing Officer. This is a very important condition and is the essence of the Settlement Application. As explained, this disclosure is made in the Confidential Annexure, which is revealed to the Income Tax Department, only after the case is Admitted by Order u/s 245D(1).It is thus a `without prejudice offer’.

· The manner in which such income has been derived;

· The additional amount of income-tax payable on such income;

· Such other particulars, as may be prescribed;

· The Settlement Application should be accompanied by the following statements and documents:

1. Statements, containing computation of total income of the applicant for the Assessment Years to which the application relates;

2. Copies of profit and loss account/income and expenditure account/manufacturing and trading account and balance sheets in respect of the relevant years;

3. In the case of an individual, carrying on a business or profession, copies of personal account of proprietor in respect of the relevant year/s;

4. In the case of AOP/BOI/Firm, copies of the personal accounts of the members or partners in respect of the relevant years.

5. In the case of a partner or member of the firm AOP/BOI copies of the personal accounts of such partner or member in the firm/AOP/BOI

6. The counterfoil of challan for payment of application fee of Rs.500/-

7. Five copies of the application along with the statements above have to be filed in the office of Settlement Commission.

8. The application and the Annexure and Statements and documents must be signed by the person authorised under section 140 to sign the return of income.

9. Annexure `A’ must contain a background of the Nature and Circumstances of the Case and the complexity of the Investigation involved and the issues to be settled.

10. Annexure `B’ and `C" contain the Procedural Details and Relevant Dates of Returns, filed and the assessment orders passed.

11. Annexure `D’ is the Confidential Annexure which contains the details of the undisclosed income and the details of the offer of disclosure.

5.Can a Settlement Application, made under section 245C (1), be withdrawn?
An application for settlement of a case cannot be withdrawn by the applicant Section 245(C)(3).

6.What is the time limit for payment of additional tax on disclosed income?
The assessee must pay the additional tax on the income, disclosed in the application within 35 days of the receipt of the order of Settlement Commission, admitting the application under section 245D(1). The assessee can apply to the Settlement Commission for extension of time for payment of the additional tax. The Settlement Commission can extend the time or allow the applicant to pay additional tax in instalments. Simple interest, at 15% per annum, is payable on the amount, remaining unpaid from the date of expiry of the period of 35 days, allowed for paying additional tax. There can be no waiver of this interest, Section 245 D(6A).


7.What is the scope of the jurisdiction of the Settlement commission to settle the case?
After the examination of the records, the reports of the Commissioner of Income-tax and the evidence, the Settlement Commission finally disposes of the settlement petition by its order, under section 245D(4). Every order under section 245D(4) has to provide for the terms of settlement, including any demand of tax, penalty or interest, the manner in which any sum that is due under the settlement shall be paid and, all other matters to make the settlement effective. The Settlement Order is final. There is no appeal against this order.

8.Can the Settlement Commission grant extension of time for making the final payment?
There is a statutory time limit for making the payment of the demand by the assessee. An interest at 15% per annum is to be paid for any extension beyond 35 days.

9.Does the Settlement Commission have the power to waive interest?
It has been held by a Special Bench Decision of the Settlement Commission that the Settlement Commission has the power to waive interest in exceptional circumstances, such as financial hardship. There are no general guidelines, laid down by the Special Bench.

As far as the levy of interest, u/s 234A,B & C, for shortfall of Advance tax is concerned, if an Order of Intimation u/s 143(1))(a) has been made, then the interest is calculated up to that date and not up to the stage of the Final Order of Settlement. 

It is advisable that the assessee approaches the Settlement Commission before the assessment is completed.

As far as interest u/s 220(2) is concerned, with regard to the non-payment of demand, raised by the Income-tax Department, the Settlement Commission has held that all assessments interest will be charged up to the date of Application if no assessment has been made before the date of application. If the assessment is already completed before the date of application, then interest, u/s 220(2), is charged up to the date of the admission order.

(It is to be noted that the Income Tax Department has challenged these Special Bench decisions and Special Leave Petition (SLPs) are admitted in the Supreme Court).

10.Can the Settlement Commission reopen completed proceedings?

If the Settlement Commission is of the opinion that, for the proper disposal of the case before it, it is necessary or expedient to reopen any completed proceeding for any other Assessment Year, connected with the case, it may, with the concurrence of the assessee, reopen such proceeding and pass such order, thereon, as it thinks fit. The Supreme Court has held that such reopening should not be for the benefit of the assessee.

11. What are the powers of the Settlement Commission to grant immunity from prosecution and penalty?
The Settlement Commission may, if it is satisfied that the applicant has co-operated with it in the proceedings before it and, has made a full and true disclosure of his income and, the manner in which such income has been derived, grant to such person, immunity from prosecution, not only under the Income-tax Act but under any Central Act or, from imposition of penalty under the Income-tax Act [Section 245H(1)]. The Settlement Commission, however, cannot grant immunity in cases where proceedings for prosecution for an offence have been instituted before the filing of the settlement petition under section 245C (1).

12.What is the conduct expected from the Applicant?
The Applicant must render full co-operation, especially during the investigation and, produce all documents and evidence.

13.Is the order, under section 245D (4), final and conclusive?
· Every order, under section 245D (4), is conclusive as to the matters, stated therein. However, it is possible to file a SLP under Article 136 before the Supreme Court or, a writ petition before the High Court, against any of the orders of the Settlement Commission.

· The order, under section 245D (4), becomes void if it is subsequently found, by the Settlement Commission, that it has been obtained by fraud or misrepresentation of facts.

· Any immunity, granted under section 245H(1), stands withdrawn if the applicant fails to pay any sum, specified in the order under section 245D(4), within the time, specified in such order.

